JUDICIAL SEPARATION	415
In Tursiv. Tursi,1 which was concerned with domicil, the
facts were tEese:	**"**icl
the
Two Italian subjects, domiciled in Italy, were married at Rome in
1942. After a few months, the husband deserted his wife and never
returned to her. In 1947 the wife obtained from the Civil Tribunal in
Rome a decree of judicial separation, substantially similar in effect to
an English decree, on the ground of desertion.
The husband remained domiciled and resident in Italy, but the wife
took up her residence in England, in 1949 and in 1955, availing
herself of section 18 (i) (b) of the Matrimonial Causes Act, 1950,^
filed a petition for divorce on the ground of her husband's desertion
for the period of three years immediately preceding the presentation of
her petition.
The domestic rule of English law, laid down in Harriman v.
Harriman* was that a decree of judicial separation puts an end
to desertion, since the respondent has no option but to live
apart from the petitioner, but the rule has been altered by
statute and had tutsi v. Tursi been a purely domestic case, the
requirement of desertion during the last three years would have
been satisfied. Therefore, two questions fell to be decided by
Sachs J., both of which he answered in the affirmative. First,
was the Italian decree to be recognized ? Secondly, if so, was
the statutory rule concerning the effect of a decree of judicial
separation upon desertion applicable to a decree given in the
foreign domicil of the parties ?
The first question was dealt with on principle. Since a decree
of divorce is operative in other countries if given by a court of
the domicil, then on principle a less drastic decree given by that
court should a fortiori be entitled to extra-territorial recognition.
In reaching his second conclusion upon choice of law, the choice of
learned judge was necessarily confined to English domestic Jj^^ji.
law, since the Act of 1950 provides that, where a petitioner for ary decree
divorce relies upon the jurisdictional ground specified in sec-
sion 18, 'the issues shall be determined in accordance with the
law which would be applicable thereto if both parties were
domiciled in England at the time of the proceedings'.4 Had it
not been for this choice of law provision, principle would have
demanded that the effect of the Italian decree upon the deser-
tion of the husband should be determined by Italian law.
1	[i958] P- 54- 34 B.rJJJL. 400 (P. B. Carter); 20 MJL.R. 636 (J. H.
Grodecki).
2	Supra, p. 388.	3 [i909] p« I23-
4 Matrimonial Causes Act, 1950, s. 18 (3).

